EXPLANATORY STATEMENT

Defence Force Remuneration Tribunal Determination No. 1 of 2017
This Determination amends the following Defence Force Remuneration Tribunal (DFRT) Determinations made under section 58H of the Defence Act 1903 (the Act): 

· Defence Force Remuneration Tribunal Determination No. 15 of 2008, Salaries. 

· Defence Force Remuneration Tribunal Determination No. 12 of 2012, Officer Aviation Remuneration Structure Allowance. 
· Defence Force Remuneration Tribunal Determination No. 11 of 2013, ADF Allowances. 

The purpose of this Determination is as follows:

· Makes changes to the DFRT Determinations noted above as a consequence of the amendments made to the Defence legislative framework by the Defence Legislation Amendment (First Principles) Act 2015 which commenced on 1 July 2016.

· Makes changes to the DFRT Determinations noted above as a consequence of the repeal of the Defence (Personnel) Regulations 2002 and commencement of the Defence Regulation 2016 on 1 October 2016. 

· Includes a number of additional rules for the payment and non payment of salary and allowances to the Salaries and ADF Allowances determinations to provide greater certainty to Defence Determination 2016/19, Conditions of service, (made under section 58B of the Act) when dealing with the administration of payment of salary and allowances.

· Makes a number of editorial amendments to remove redundant definitions, and correct cross references to various legislative instruments. 
These amendments do not adversely affect or cause detriment to ADF members.

Clause 1 of this Determination sets out the manner in which this Determination may be cited.

Clause 2 of this Determination provides that the Determination commences on 3 April 2017.

Clause 3 provides that this instrument has authority under section 58H of the Defence Act 1903.

Clause 4 repeals DFRT Determination No. 9 of 2008, Navy Capability Allowance, as amended. This determination no longer applies to members of the Navy with last increments having been given to members no later than 31 December 2014.
Clause 5 provides that the following DFRT Determinations, as amended, are amended as set out in the prescribed schedules to this Determination.
· Defence Force Remuneration Tribunal Determination No. 15 of 2008, Salaries, is amended by Schedule 1 to this Determination. 

· Defence Force Remuneration Tribunal Determination No. 12 of 2012, Officer Aviation Remuneration Structure, is amended by Schedule 2 to this Determination.

· Defence Force Remuneration Tribunal Determination No. 11 of 2013, ADF Allowances, is amended by Schedule 3 to this Determination.
Clause 1 of Schedule 1 amends terminology in DFRT Determination No. 15 of 2008 (the Salaries determination) to align with the new definitions introduced into the Act by the Defence Legislation Amendment (First Principles) Act 2015. This includes replacing ‘Reservist’ or ‘Reserve Force member’ with ‘member of the Reserves’ and replacing ‘Permanent Force’ with ‘Permanent Forces’. 
Clause 2 of Schedule 1 removes reference to the previous DFRT Determinations in the Salaries determination that provided individual remuneration arrangements for senior officers and specialist officers. DFRT Determination No. 7 of 2010, Salary for Chief of Joint Operations, and DFRT Determination No. 8 of 2010, Salary for Chief of Capability Development Group, were both repealed by DFRT Determination 8 of 2013, and no longer have effect. The rule governing the interaction of an individual determination and the Salaries determination (previously located at paragraph A.1.2.1A.c) has been relocated to clause A.1.8 (salary not payable) of the Salaries determination by clause 19 of this Determination. These amendments do not affect the operation of the rules and there is no detriment to any member.

Clause 3 of Schedule 1 replaces clause A.1.5 of the Salaries determination with a more comprehensive rule set for the payment of salary. This will avoid any potential confusion of rule precedence and reliance on subsection 58H(14) of the Act, should there be any inadvertent discrepancy between the Salaries determination and the administrative rules provided in Defence Determination 2016/19, Conditions of service. The Defence organisation is practicing the rules introduced by clause 3 of Schedule 1 of this Determination, so there is no detriment to the member.

Subclause A.1.5.1 remains unchanged and provides that the Salaries determination does not limit the capacity for Defence Determination 2016/19, Conditions of service, as in force from time to time (made under section 58B of the Act), to provide for administrative matters relating to the payment of salary.

Subclause A.1.5.2 provides that a member performing a period of continuous full-time service (either as a member of the Permanent Forces or Reserves) may be eligible for the relevant annual rate of salary determined for the Permanent Forces.

Subclause A.1.5.3 provides that a member performing a period of Reserve service may be eligible for the relevant daily rate of salary determined for the Reserves.

Subclause A.1.5.4 provides the methodology for calculating a fortnightly rate of an annual rate of salary, since members of the ADF are remunerated on a fortnightly pay cycle. Step one of the table finds the annual rate of salary relevant to the member (rank, pay grade/pay point, increment (if relevant)). Step two divides the annual rate by 365 to get a daily rate; step three then multiplies the daily rate from step two by 14 to get the fortnightly rate.

Subclause A.1.5.5 provides that the daily rate of an annual rate of salary is the result of step two in the table at subclause A.1.5.4. A daily rate of an annual rate of salary may be relevant when pro rating a member’s fortnightly rate of salary as a consequence of a member’s change of circumstance mid way through a fortnightly pay cycle, for example, commencement or termination from the ADF, change of rank, pay grade, increment advancement, etc.

Subclause A.1.5.6 provides that a member’s relevant annual rate of salary continues to be payable during periods of paid leave provided for under Defence Determination 2016/19, Conditions of service, as in force from time to time.

Subclause A.1.5.7 provides that if a member takes any form of paid leave at half pay under Defence Determination 2016/19, Conditions of service, as in force from time to time, then the member’s annual rate of salary under the Salaries determination is only payable to the member at half the annual rate for the period of the leave taken at half pay. 

Clauses 4 to 17 of Schedule 1 make changes to the table of definitions at subclause A.1.6.1 of the Salaries determination. These changes strengthen the operation of rules throughout the Salaries determination, but cause no detriment to members.  

Clause 4 of Schedule 1 introduces a new term into the table of definitions. The term continuous full-time service means service performed by members of the Permanent Forces and members of the Reserves who are undertaking a period of continuous full-time service directed by the CDF. This term underpins the new rule at subclause A.1.5.2 of the Salaries determination introduced by clause 3 of Schedule 1 of this Determination.

Clause 5 of Schedule 1 introduces a new term into the table of definitions. The term employment category includes a mustering of the Air Force. The term may also include a grade that indicates a level of qualification, experience and skill, or may be descriptive only. This term is used to underpin the salary eligibility rules in each division of the Salaries determination.

Clause 6 of Schedule 1 removes the term equivalent rank from the table of definitions. The new clause A.1.10 introduced by clause 18 of Schedule 1 provides the rule for rank equivalency throughout the Salaries determination.

Clause 7 of Schedule 1 amends the term Force in the table of definitions as a consequence of the changes made by Defence Legislation Amendment (First Principles) Act 2015. This amending legislation changed references to ‘Permanent Force’ to ‘Permanent Forces’ and ‘Reserve Force’ to ‘Reserves’ across the Defence legislative landscape.  
Clause 8 of Schedule 1 amends the term pay grade in the table of definitions. The previous meaning did not provide an exception for senior officer pay grades, which do not have any employment categories under them. The new definition includes a meaning for senior officer pay grades — means a pay grade provided in the table at B.1.2.

Clause 9 of Schedule 1 introduces a new term into the table of definitions. The term increment means an advancement through the salary band for a rank, based on the passing of time. This term is used to underpin the salary eligibility rules in each division of the Salaries determination as well as the rules for increment advancement provided under Defence Determination 2016/19, Conditions of service, as in force from time to time.

Clause 10 of Schedule 1 introduces a new term into the table of definitions. The term member has the same meanings as provided in section 4 and section 58A of the Defence Act 1903, as in force from time to time. 

Clause 11 of Schedule 1 introduces a new term into the table of definitions. The term officer has the same meaning as provided in section 4 of the Defence Act 1903, as in force from time to time. 

Clause 12 of Schedule 1 introduces a new term into the table of definitions. The term Other rank means a person enlisted in the ADF and who holds a rank specified in items 13 to 21 of the table in Schedule 1 of the Defence Act 1903, as in force from time to time. 

Clause 13 of Schedule 1 amends the term rank in the table of definitions to mean a rank and any corresponding rank provided in Schedule 1 of the Defence Act 1903, as in force from time to time.
Clause 14 of Schedule 1 introduces a new term into the table of definitions. The term Reserve service means a period of service that is other than continuous full-time service.
Clause 15 of Schedule 1 introduces a new term into the table of definitions. The term senior officer means a member who holds a rank specified in items 1 to 5 of the table in Schedule 1 of the Defence Act 1903, as in force from time to time.
Clause 16 of Schedule 1 introduces a new term into the table of definitions. The term Service Warrant Officer means a member who holds a rank specified in item 13 of the table in Schedule 1 of the Defence Act 1903, as in force from time to time. 

Clause 17 of Schedule 1 introduces a new term into the table of definitions. The term unpaid leave has the same meaning as provided in Defence Determination 2016/19, Conditions of service, as in force from time to time. This term underpins the modified rule at clause A.1.8 in the Salaries determination introduced by clause 20 of Schedule 1 of this Determination.

Clause 18 of Schedule 1 introduces a new term into the table of definitions. The term Warrant Officer Class 1 means a member who holds a rank specified in item 14 of the table in Schedule 1 of the Defence Act 1903, as in force from time to time. 

Clause 19 of Schedule 1 substitutes the previous clause A.1.7 of the Salaries determination, which dealt with the exercise of powers by the Chief of Defence Force. The new clause A.1.7 has been renamed and includes provision for a reference to a named position to include a reference to a person who has been authorised to exercise administrative powers vested in that position under the Salaries determination.

Clause 20 of Schedule 1 substitutes clause A.1.8 of the Salaries determination, which contains rules for the non payment of salary. The new clause A.1.8 provides that salary is not payable to a member when they are on any form of unpaid leave.  The previous paragraph A.1.8.a provided non-payment of salary for periods when a member was on leave without pay under the Defence Determination 2016/19, Conditions of service. Since leave without pay is a defined term in the Defence Determination, this provision did not apply to periods of unpaid maternity leave or unpaid parental leave. The new rule makes explicit that salary is not payable when a member is on any form of unpaid leave, which is defined in the Defence Determination as meaning any of the following leave types:

· leave without pay

· unpaid maternity leave

· unpaid parental leave
· part-time leave without pay
The non-payment of salary under this Determination for periods when a member is serving with, and receiving remuneration from, the United Nations or a multinational force has been retained.  

It also relocates rules previously found in other sections of the Salaries determination. The rule previously contained in paragraph A.1.2.1A.c, which dealt with individual determinations for senior officers, is removed by clause 2 of Schedule 1 of this Determination; the rule is now located in paragraph A.1.8.d.

The rule previously contained in paragraph B.1.1.b, which dealt with statutory and judicial office holders covered by the Remuneration Tribunal Act 1973, is removed by clause 20 of Schedule 1 of this Determination; the rule is now located in paragraph A.1.8.e. 

Clause 20 of Schedule 1 introduces a new clause A.1.9 into the Salaries determination. The new clause contains the set of rules governing the payment of salary for Reserve service. These rules were previously provided under Defence Determination 2016/19, Conditions of service, and could have been viewed as going beyond ‘administrative matters’ permitted by clause A.1.5 of the Salaries determination.

Subclause A.1.9.1 provides the eligibility conditions for payment of salary for Reserve service:  a member is required to attend for duty and the member must attend for that duty.

Subclause A.1.9.2 provides that if a member is required to attend for duty for less than six hours on a day, they are entitled to a proportion of the daily rate determined in the relevant Schedules of the Salaries determination. The table sets out the time parameters and the corresponding proportion of the daily rate of salary. If a member attends for six hours or more, the member is to be paid the relevant daily rate.

Subclause A.1.9.3 provides that for Reserve members who are performing duty under a shift roster, a day means the period of 24 hours, beginning when the member first commences a shift on a day. An example has been provided to demonstrate the application of this definition.

Clause 20 of Schedule 1 also introduces a new clause A.1.10 into the Salaries determination. The new clause provides that a reference to a rank throughout the Salaries determination is a reference to an Army rank. Reference to that Army rank includes a reference to the equivalent rank in the Navy and Air Force, unless otherwise stated.

Clause 21 of Schedule 1 replaces the application rule for Division B.1 in the Salaries determination. The new rule provides that Division B.1 applies to senior officers, except senior officer who receive salary under the instruments referenced in clause A.1.8 or under Division B.3 of the Salaries determination. 
Clause 22 of Schedule 1 removes subclause B.1.3.5 of the Salaries determination, which provided that a senior officer who was paid salary under clause B.1.3 was not eligible for a circumstance benefit. Circumstance benefits are no longer provided under the Act and this rule is now redundant.

Clause 23 of Schedule 1 substitutes the table in subclause B.1.3.6 of the Salaries determination, which provided the pay point in the salary table for senior officers (Schedule B.1). The disestablishment of the Chief Capability Development Group position in the ADF means that pay point 2 in the table is now redundant and has been removed.

Clause 24 of Schedule 1 changes the terminology in clause B.2.4 of the Salaries determination. The term ‘non-commissioned rank’ has been removed from the Defence legislative landscape by Defence Legislation Amendment (First Principles) Act 2015. The former ‘non-commissioned rank’ is now referred to as an Other rank.

Clause 25 of Schedule 1 amends the definition of approved category in the table of definitions at clause B.3.2 of the Salaries determination. The new definition captures the categories that the CDF has previously approved using his vested powers. The power to add or remove categories from this list is now provided by clause B.3.5, introduced by clause 30 of 
Schedule 1 of this Determination. 

Clause 26 of Schedule 1 amends the definition of aviation specialist in clause B.3.2 of the Salaries determination. Previously a Service Chief could make a determination for a member’s period of service obligation under the Defence (Personnel) Regulations 2002; under the new Defence Regulation 2016, the CDF may decide a member’s period of service obligation. Clause B.3.2 of the Salaries determination has been modified to mirror that legislative change.

Clause 27 of Schedule 1 makes a technical correction to a reference made to Defence Determination 2016/19, Conditions of service, in the definition for medical level in clause B.3.2 of the Salaries determination.

Clause 28 of Schedule 1 makes a technical correction to a reference made to Defence Determination 2016/19, Conditions of service, in the definition for specified qualification in clause B.3.2 of the Salaries determination. 

Clause 29 of Schedule 1 inserts a new subclause after B.3.3.2 of the Salaries determination. The new subclause B.3.3.3 provides that a member in an approved category that attends for duty on Reserve service for at least one hour, but less than two hours, is to be paid one sixth of the relevant daily rate of salary. This rule was previously provided under Defence Determination 2016/19, Conditions of service, and could have been viewed as going beyond ‘administrative matters’ permitted by clause A.1.5 of the Salaries determination.

Clause 30 of Schedule 1 inserts a new clause into the Salaries determination after clause B.3.4. The new clause B.3.5 vests the power with CDF to approve a category in which Reserve members normally perform a large part of their duties within periods of duty less than two hours. The CDF is to have regard to all of the prescribed factors. This power was previously a part of the definition of approved category. All CDF approved categories are listed in the meaning for approved category under clause B.3.2 (Definitions).
Clause 31 of Schedule 1 re-inserts an asterisk following ‘Private Proficient’ in Schedule B.12 which was overlooked when the last amendment to Schedule B.12 was made. The asterisk is intended to indicate to the reader that further information is provided at the bottom of Schedule B.12. Clause 32 of Schedule 1 of this Determination re-inserts that administrative note at the bottom of Schedule B.12 of the Salaries Determination. 

Clause 32 of Schedule 1 re-inserts the administrative note for ‘Private Proficient’ in 
Schedule B.12 of the Salaries determination. The administrative note makes clear that ‘Private Proficient’ is not an ADF rank. Rather, it is a salary proficiency point for which a higher rate of salary is provided.

Clause 1 of Schedule 2 removes the term ‘substantive rank’ from the list of defined terms at clause 4 of DFRT Determination No. 12 of 2012 (‘the OARS determination’) as this term is no longer referred to in that Determination. 

Clause 2 of Schedule 2 amends subclause 5.2 of the OARS determination to reflect the repeal of the former Defence (Personnel) Regulations 2002 and commencement of the new Defence Regulation 2016 on 1 October 2016. This amendment does not affect the operation of the rules and there is no detriment to any member.

Clause 3 of Schedule 2 amends paragraph 7(a) of the OARS determination to reflect the cancellation of the former Defence Instruction (Air Force) Operational 2-1, Aircrew – qualifications, categorisation and employment. The qualification combinations previously provided in the Defence Instruction are now provided in the Defence Aviation Safety Regulation. 

Clause 1 of Schedule 3 amends terminology in DFRT Determination No. 11 of 2013 (the Allowances determination) to align with the new definitions introduced into the Act by the Defence Legislation Amendment (First Principles) Act 2015, and corrects a cross reference to Defence Determination 2016/19, Conditions of service.  The changes include replacing ‘Reservist’ or ‘Reserve Force member’ with ‘member of the Reserves’ and replacing ‘Permanent Force’ with ‘Permanent Forces’. These amendments do not affect the operation of the rules and there is no detriment to the members.
The cross reference to the Defence Determination has been changed to provide ambulatory operation between the two determinations. In effect, any extrinsic material that is incorporated by reference into the Allowances determination, continues to be incorporated as the Defence Determination is amended. Defence organisational practice has applied this principle of ambulatory operation when administering the Allowances determination, despite its previous absence in the determined text. Therefore, this amendment has no detriment to members.

Clauses 2 to 14 of Schedule 3 make changes to the table of definitions at section A.1.6 of the Allowances determination. These changes strengthen the operation of rules throughout the Allowances determination, but cause no detriment to members.  

Clause 2 of Schedule 3 amends the definition for continuous full-time service to mirror the meaning provided in the Salaries determination. This is for consistency of application across the Salaries and Allowances determinations. The term continuous full-time service means service performed by members of the Permanent Forces and members of the Reserves who are undertaking a period of continuous full-time service directed by the CDF. 

Clause 3 of Schedule 3 amends the definition for DFRT to provide ambulatory incorporation by reference of section 58G of the Defence Act 1903, as in force from time to time.

Clause 4 of Schedule 3 removes the term equivalent rank from the table of definitions. The new section A.1.10 introduced by clause 22 of Schedule 3 provides the rule for rank equivalency throughout the Allowances determination.

Clause 5 of Schedule 3 amends the definition for the term Force in the table of definitions as a consequence of the changes made by Defence Legislation Amendment (First Principles) Act 2015. This amending legislation changed references to ‘Permanent Force’ to ‘Permanent Forces’ and ‘Reserve Force’ to ‘Reserves’ across the Defence legislative landscape. 

Clause 6 of Schedule 3 removes the terms individual readiness from the table of definitions. This term is no longer used in the determination and is redundant.

Clause 7 of Schedule 3 removes the term initial minimum period of service (IMPS) from the table of definitions. This term is no longer used in the determination and is redundant.

Clause 8 of Schedule 3 removes the term leave without pay from the table of definitions. The changes made by clause 21 of Schedule 3 make this term redundant.

Clause 9 of Schedule 3 introduces a new term into the table of definitions. The term member has the same meanings as provided in section 4 and section 58A of the Defence Act 1903, as in force from time to time.

Clause 10 of Schedule 3 makes a technical correction to the phrase used to refer to ambulatory incorporation by reference in the meaning given to the term part-time leave without pay. Previously legislative drafting standards used the phrases ‘as amended from time to time’ to denote an ambulatory incorporation by reference of legislative instruments; this has recently changed and the contemporary phrase is now ‘as in force from time to time’. 

Clause 11 of Schedule 3 amends the term rank in the table of definitions to mean a rank and any corresponding rank provided in Schedule 1 of the Act, as in force from time to time.

Clause 12 of Schedule 3 introduces a new term into the table of definitions. The term Reserve service means a period of service that is other than continuous full-time service.
Clause 13 of Schedule 3 amends the term return of service obligation (ROSO) in the table of definitions to reflect the changes to service obligation rules set out in the Defence Regulation 2016, which commenced on 1 October 2016.

Clause 14 of Schedule 3 introduces a new term into the table of definitions. The term unpaid leave has the same meaning as provided in Defence Determination 2016/19, Conditions of service, as in force from time to time. This term underpins the modified rule at 
subsection A.1.8.3 in the Allowances determination introduced by clause 21 of Schedule 3 of this Determination.

Clause 15 of Schedule 3 makes a technical correction to the reference to the Defence Determination 2016/19, Conditions of service. Previously legislative drafting standards used the phrases ‘as amended from time to time’ to denote an ambulatory incorporation by reference of legislative instruments; this has recently changed and the contemporary phrase to be used is ‘as in force from time to time’.

Clause 16 of Schedule 3 substitutes the rule for the calculation of a fortnightly rate of an allowance from an annualised rate at subsection A.1.7.2. Members are paid salary on a fortnightly pay cycle. Steps two and three of the previous table have been swapped around to make the operation of the new rule at A.1.7.3 (introduced by clause 15 of Schedule 3 of this Determination) more transparent to the average reader, i.e. a pro rated daily amount is 1/365th of the determined annual rate.
Clause 17 of Schedule 3 provides that the daily rate of an annual rate of an allowance is the result of step two in the table at subsection A.1.7.2. A daily rate of an annual rate of an allowance may be relevant when pro rating a member’s fortnightly rate of allowance as a consequence of a member’s change of circumstance mid way through a fortnightly pay cycle, for example, commencement or termination from the ADF, change of job, commencement or cessation of exposure to an environment which attracts an allowance, etc
Clause 18 of Schedule 3 inserts a new subsection after A.1.7.5 in the Allowances determination. The new subsection A.1.7.6 makes clear that where a member is eligible for a daily rate of an allowance, the rate to be applied is the determined daily rate, and not a pro rated amount from a determined annual rate.

Clauses 19 and 20, 23 to 25 (inclusive), 27 and 29 of Schedule 3 make technical corrections to the manner in which references were made to legislative instruments. Previously, it was acceptable for references to legislative instruments to only consist of the title of the legislative instrument, or by appending the phrase ‘as amended from time to time’ to denote an ambulatory incorporation by reference. This has recently changed and the Office of Parliamentary Counsel have advised that the contemporary phrase to be used is ‘as in force from time to time’.

Clause 21 of Schedule 3 inserts a new rule for the cessation of payment of allowances after subsection A.1.8.3 of the Allowances determination. This rule is similar to the one at clause A.1.8 of the Salaries determination. The rule makes clear that any allowance provided for in the Allowances determination is not payable when a member is on any form of unpaid leave, or when the member is receiving remuneration from the United Nations or multinational force.
Clause 22 of Schedule 3 introduces a new section A.1.10 into the Allowances determination. The new section provides that a reference to a rank throughout the Allowances determination is a reference to an Army rank. Reference to that Army rank includes a reference to the equivalent rank in the Navy and Air Force, unless otherwise stated.

Clause 26 of Schedule 3 amends terminology for ‘Reserve Force’ in section B.11.2 of the Allowances determination to align with the new terminology introduced into the Act by the Defence Legislation Amendment (First Principles) Act 2015:  ‘a Reserve Force’ is changed to ‘the Reserves’.

Clause 28 of Schedule 3 amends section D.1.3 of the Allowances determination to reflect the repeal of the former Defence (Personnel) Regulations 2002 and commencement of the new Defence Regulation 2016 on 1 October 2016. This amendment does not affect the operation of the rules and there is no detriment to any member.

Criteria are provided for the exercise of discretions under the Principal Determination, as amended by this Determination. Adverse decisions are subject to merits review under the ADF redress of grievance system, and may be the subject of a complaint to the Defence Force Ombudsman.
Authority:  Section 58H of the 
Defence Act 1903
Explanatory Statement drafted by the Directorate of Engagement, Priorities and Drafting (DEPD), Department of Defence, on 1 March 2017.

