
EXPLANATORY STATEMENT

Defence Force Remuneration Tribunal Determination 2016/1
This Determination amends Defence Force Remuneration Tribunal (DFRT) Determination No. 11 of 2013, ADF Allowances (the Principal Determination), made under section 58H of the Defence Act 1903 (the Act). The Principal Determination sets out provisions dealing with salary related allowances for members of the Australian Defence Force (ADF).
The purpose of this Determination is to provide an annual lump sum payment to ADF members who are contributing to submarine capability.

Section 1 of this Determination sets out the manner in which this Determination may be cited.

Section 2 of this Determination provides that the Determination commences on the date of signature.

Section 3 specifies that the amendment is made to the Principal Determination, as amended.

Section 4 inserts a new signpost into the contents of the Principal Determination, to assist readers to find the new Division D.1 inserted by section 5 of this Determination.
Section 5 inserts Division D.1 (submarine capability assurance payment) under Part D of the Principal Determination.

The new Division D.1 sets out the rules and compensation for submarine capability assurance payment. The payment intends to retain skilled and experienced submariners and attract new members from inside and outside the Royal Australian Navy into the submarine workforce. 
Section D.1.2 provides a table of definitions used in this Division.
Section D.1.3 provides a table of leave types and activities that sets out whether or not they are to be considered periods of effective service for the purpose of this payment. Items 7 to 9 of the table deal with periods of undertakings or obligations a member is required to fulfil. These periods count as effective service for the purposes of this payment. This is because Navy considers these periods of activity or undertaking to contribute to submarine capability and therefore should be effective service for the purposes of this payment.

Section D.1.4 provides that this Division applies to Permanent Force and Reserve Force members who are serving a period of continuous full-time service.

Section D.1.5 sets out the manner in which a member may accrue submarine service. A member’s aggregated days of submarine service determines the rate of submarine capability assurance payment that is payable to the member.  Only submarine service while a member holds a submarine sea qualification can be counted; time spent in training for the submarine sea qualification is not counted towards submarine service. Each mechanism provided in the table at subsection D.1.5.1 is dependent on the member’s circumstance and effective service while they hold a submarine sea qualification, and the period in which the member was in that circumstance.

The mechanism provided at table item 1 applies to a member who is posted to a submarine.  Upon each anniversary of the posting, the member is taken to have accrued one year of submarine service; for any period less than 12 months, each day the member is posted to a submarine counts as one day of submarine service.

The mechanism provided at table item 2 applies to a member who is posted to Sea Training Group - Submarines. Upon each anniversary of the posting, the member is taken to have accrued one year of submarine service; for any period less than 12 months, each day the member is posted to Sea Training Group - Submarines counts as one day of submarine service.

The mechanism provided at table item 3 applies to a member who performs temporary duty either on a submarine with Sea Training Group - Submarines. For each day in a calendar year that the member is performing that temporary duty, it counts as one day of submarine service.

The mechanism provided at table item 4 applies to a Reservist who performs Reserve service days either on a submarine with Sea Training Group - Submarines. For each day in a calendar year that the member is performing that Reserve service duty, it counts as one day of submarine service.

Subsection D.1.5.2 provides that the CDF may recognise a period of submarine service by an ADF member in a foreign defence force to count towards the member’s aggregated submarine service for the purpose of this payment. Members in this situation are deemed to have contributed towards the submarine capability:  the knowledge, skill and experience gained through these positions raises the overall collective knowledge and skill of the submarine arm of the Royal Australian Navy. To remove doubt, this provision includes submarine service that a member of a foreign defence force who transfers into the ADF (usually called a lateral transfer) performed prior to their transfer.
Section D.1.6 sets out the conditions of eligibility for submarine capability assurance payment:

· The member must hold a current submarine sea qualification. Members undergoing training towards this qualification do not meet this criterion.

· The member meets submarine proficiency levels 1, 2 or 3. The requirements to be met for each of these levels are set out in the Submarine Personnel Proficiency framework. 

· The member cannot be serving a period of undertaking towards the fulfilment of a bonus made under section 58B of the Act that targets particular employment categories associated with submarine capability. Similarly, any period of service performed towards the fulfilment of a bonus made under section 58B of the Act that is for an individual’s service directly related to submarine capability, renders the member ineligible for this payment. To receive submarine capability assurance payment for any overlapping period would be considered double dipping for providing the same capability/work. However, once the bonus period is completed, a member may be eligible for a pro rata payment of submarine capability assurance payment in accordance with section D.1.10. of the Principal Determination.

Eligibility for submarine capability assurance payment is not based on posting to a seagoing submarine:  delivering submarine capability is acknowledged as being dependent on both sea and shore based positions. Therefore it is possible that a member may meet all the eligibility conditions while posted to a shore based position, and be entitled to payment under section D.1.8 of the Principal Determination.

Section D.1.7 provides that certain events end a member’s eligibility for submarine capability assurance payment. If a member ceases on a day to meet the eligibility conditions set out in section D.1.6, the member ceases to be entitled to payment from that day.  The periods that do not count as effective service under section D.1.3 do not break a member’s eligibility for this payment, but will affect the calculation of payment under section D.1.10 of the Principal Determination. 

Periods when a member is undertaking an initial minimum period of service or a return of service obligation are effective service under this Division and do not affect eligibility for submarine capability assurance payment. However, eligibility for this payment does cease on the day that a member initiates training that is a part of a volunteer transfer of employment category outside submarine capability, or is issued with a notice of termination of service on disciplinary or administrative grounds. A notice of termination of service for medical reasons does not end a member’s eligibility for payment. 

Section D.1.8 provides a table that points to the relevant annual rate of allowance in table 3 of Part F that is paid to a member according to the total period of sea service they have accrued. The ranges in the table have been designed to reflect cumulative operational submarine experience, associated exposure to collective training and real time scenarios. 

The more sea service accrued, the higher the rate that is payable. This is due to the emphasis placed on providing growth and retention of experienced submariners in the entire range of submarine capability requirements, both ashore and at sea. The longer the period of time members have already served in submarine capability, the higher the incentive needs to be to get them to stay in that capability. 

Section D.1.9 specifies when the submarine capability assurance payment may be paid. This allowance is calculated over a calendar year, including 31 December, for payment after this period.  A calendar year takes its meaning from Part 2 of the Acts Interpretation Act 1901.
Section D.1.10 provides for the pro-rata payment of submarine capability assurance payment. Subsection D.1.10.1 specifies the periods that reduce the amount of payment on a pro-rata basis. This means that the amount of payment the member is entitled to (according to the table in section D.1.8) is reduced for any periods referenced in subsection D.1.10.1. 

The method of pro rating the payment is provided in the step table at subsection D.1.10.2. To remove doubt, the pro-rata payment is paid in accordance with section D.1.9, not earlier.

Subsection D.1.10.3 provides that a member whose eligibility for payment has stopped because they are in one of the circumstances described at paragraphs D.1.7.b to D.1.7.d, inclusive, is not entitled to a pro rata payment of submarine capability assurance payment. A member who meets the eligibility conditions part way through a year (described at paragraph D.1.7.a) is entitled to a pro rata payment of submarine capability assurance payment.

Section D.1.11 sets out the limited circumstances in which early pro-rata payment of the submarine capability assurance payment may be made.  Subsection D.1.11.1 limits the circumstances to the following:

· if a member dies;

· if the CDF considers that the member’s eligibility ceased because the member reached compulsory retirement age;

· if a member’s service is terminated on medical grounds; and

· if the CDF is satisfied that the member’s resignation is for compassionate reasons.
Subsection D.1.11.2 provides for the administration of any early pro-rata payment under subsection D.1.11.1.

Section D.1.12 makes clear that payment of submarine capability assurance payment is not prevented by any other allowance.
Section 6 of this Determination inserts a new table of rates into Part F of the Principal Determination. The table of rates provided in Schedule 2 of this Determination contains the annual rates that apply to submarine capability assurance payment.
Criteria are provided for the exercise of discretions under the Principal Determination, as amended by this Determination. Adverse decisions are subject to merits review under the ADF redress of grievance system, and may be the subject of a complaint to the Defence Force Ombudsman.

Authority:  Section 58H of the 
Defence Act 1903
Explanatory Statement drafted by the Directorate of Engagement, Priorities and Drafting (DEPD), Department of Defence, on 30 October 2015.
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