EXPLANATORY STATEMENT

Defence Force Remuneration Tribunal Determination 2015/12
This Determination amends Defence Force Remuneration Tribunal (DFRT) Determination No. 11 of 2013, ADF Allowances (the Principal Determination), made under section 58H of the Defence Act 1903 (the Act). The Principal Determination sets out provisions dealing with salary related allowances for members of the Australian Defence Force (ADF).

The purpose of this Determination is to implement the next phase of the DFRT’s Salary Related Allowance Structure. It specifically contemporises the manner in which members who undertake clearance diving activities and working with unpredictable explosives are remunerated for that work.

Section 1 of this Determination sets out the manner in which this Determination may be cited.

Section 2 of this Determination provides that the Determination commences on 
8 October 2015.
Section 3 specifies what amendments are being made by this Determination. Subsection 3.1 specifies that the amendments by sections 5 to 10 of this Determination are made to the Principal Determination, as amended. Subsection 3.2 specifies that the amendments made by Schedule 1 of this Determination affect DFRT Determination No. 14 of 1995, Field Allowance, and DFRT Determination No. 2 of 2001, Paratrooper Allowance. The changes made to both of these Determinations are purely changes to the cross referencing of the relevant allowances, and are policy neutral.
Section 4 repeals DFRT Determination No. 4 of 2008, Allowance for Specialist Operations, on 7 October 2015. 

Section 5 adds the title of the repealed determination listed in section 4 of this Determination to the table of repealed determinations in section A.1.3 of the Principal Determination.

Section 6 inserts two new signposts into the contents of the Principal Determination to assist readers to find the new Divisions B.14 and B.15 which are inserted by section 7 of this Determination.

Section 7 inserts Division B.14 (Clearance diver allowance) and Division B.15 (Unpredictable explosives allowance) after Division B.12 (Special Forces disability allowance) of the Principal Determination. Division B.13 has been skipped in numbering, as it has been set aside for Field Allowance, yet to be incorporated into the Principal Determination. The new clearance diver and unpredictable explosives allowances contemporise the disability elements, structure and rates of the previous clearance diver and unpredictable explosives elements in the repealed Allowance for Specialist Operations. 

The amendments made by this Determination are generally policy neutral and a translation table is provided below to assist in understanding the location of the material restructured by this Determination. 

DFRT Determination No. 4 of 2008, Allowance for Specialist Operations

	Previous clause number under Determination No. 4 of 2008
	New clause number under Determination No. 11 of 2013
	Previous clause number under Determination No. 4 of 2008
	New clause number under Determination No. 11 of 2013

	4
	B.14.2

B.15.2
	11
	B.15.4.1.b.ii

B.15.5

	5
	A.1.9
	12.1-2
	B.15.4.3.b.i

B.15.6

	6.1.a
	B.14.4.1
	12.3
	B.15.6.2

	6.1.b
	B.14.4.4
	12.4
	B.15.7.1

	6.1.c
	B.14.4.5
	13.1
	B.15.4.2

	6.2
	B.14.7

B.14.8
	13.2
	B.15.5

	7.1
	B.14.5
	13.3
	B.15.6

	7.2
	B.14.9.1
	13.4
	B.15.7.1

	7.3
	B.14.9.2
	14.1.a-b
	B.15.4.4

	7.4
	B.14.9.1 exception
	14.1.c
	B.15.7.1

	8.1
	B.14.6
	14.2
	B.15.6

	8.2
	B.14.10.1
	14.3
	B.15.62

	8.2 table
	B.14.10.1       table
	14.4
	B.15.7.1

	9
	B.14.4.2
	15
	abolished

	10.1.a-c
	B.15.4.1.b.i
	16.1
	14.11.3

	10.1.d
	B.15.7.1
	16.2
	B.14.11.2

	10.2
	B.15.4.1.b.i

B.15.5
	16.3
	B.14.11.4-5

	
	
	17
	B.14.4.3-4


The new Division B.14 sets out the rules and compensation for clearance diver allowance. Clearance diver allowance compensates members for the stress and environmental factors associated with clearance diving activities.

Section B.14.2 provides a table of definitions used in this Division. 

Section B.14.3 provides that clearance diving allowance may apply to a member of the Permanent Force or Reserve Force who performs clearance diving activities.

Section B.14.4 sets out the conditions of eligibility for clearance diver allowance. While the detailed eligibility conditions set out in the following subsections refer to qualifications the member must hold, the allowance is not paid for holding these qualifications; the qualifications are prerequisites for the relevant position (or activity) and by performing the duties associated with the position/activity, the member experiences the disabilities for which the allowance is paid.
· Subsection B.14.4.1 sets out the first set of eligibility conditions by which a Permanent Force or Reserve Force member is eligible for this allowance. A member must meet all three conditions set out in the paragraphs.
· Subsection B.14.4.2 sets out the second set of eligibility conditions by which a Permanent Force or Reserve Force member is eligible for this allowance. A member must meet either the conditions listed in paragraph B.14.4.2.a or the conditions listed in paragraph B.14.4.2.b. 

· Subsection B.14.4.3 sets out the third set of eligibility conditions by which a member is eligible for this allowance. A member must be a qualified clearance diver and directed on a day to perform clearance diving duties that are similar to the duties associated with any of the listed positions.
· Subsection B.14.4.4 sets out the fourth set of eligibility conditions by which a member is eligible for this allowance. A member must meet either the conditions listed in paragraph B.14.4.4.a or the conditions listed in paragraph B.14.4.4.b. 

· Subsection B.14.4.5 sets out the fifth set of eligibility conditions by which a member may be eligible for this allowance. A member must meet either the conditions listed in paragraph B.14.4.5.a or the conditions listed in paragraph B.14.4.5.b.

Section B.14.5 sets out the conditions of eligibility for deep dive supplement.  A member who has met the eligibility conditions under subsection B.14.4.1 or subsection B.14.4.3 is eligible for the supplement if they perform a dive to a depth greater than 54 metres, whether in sea water or in a recompression chamber.

Section B.14.6 sets out the conditions of eligibility for experimental dive supplement.  A member who has met the eligibility conditions under subsection B.14.4.1 or subsection B.14.4.3 is eligible for the supplement if they perform an experimental dive under a Defence Force trial directive.

Section B.14.7 provides a table that points to the applicable annual rate of allowance in table 1 of Part F of the Principal Determination that is paid to a member who meets the relevant conditions of eligibility under subsection B.14.4.1, subsection B.14.4.2 and paragraph B.14.4.5.a.

Section B.14.8 provides a set of rules for the payment of the daily rate of this allowance. Subsection B.14.8.1 provides a table that points to the applicable daily rate of allowance in table 1 of Part F of the Principal Determination that is paid to a member who meets the relevant conditions of eligibility under subsection B.14.4.3, subsection B.14.4.4, and paragraph B.14.4.5.b. 

Subsection B.14.8.2 makes clear that with regard to a member who is entitled in the same period to both an annual rate and a daily rate of clearance diver allowance, only the annual rate of the allowance is to be paid.
Section B.14.9 sets out the rules for payment of the supplementary rate for deep dive activities for clearance divers. Subsection B.14.9.1 sets out the method of payment for the deep dive supplement. Each deep dive attracts an on occurrence amount to be paid which is found at item 40, and each hour or part hour of the deep dive also attracts an amount which is found at item 41.
An exception has been provided that allows CDF (or his authorised approver) to approve payment beyond the maximum five hours.  In making his decision, CDF must have regard to the four factors listed. 
Subsection B.14.9.2 makes clear that the time period used to calculate payment should include the time the member is required to undergo therapeutic treatment for decompression illness in a recompression chamber associated with a deep dive activity.

Section B.14.10 sets out the method of payment of the supplementary rate for experimental dive activities for clearance divers.  Each experimental dive attracts an on occurrence amount to be paid which can be found in column 4 of the table provided. Each hour or part hour of the experimental dive is an additional amount paid, which can be found in column 5 of the table.

Section B.14.11 sets out the rules for how clearance diver allowance interacts with other allowances. 

Subsection B.14.11.1 makes clear that with regard to a member who is eligible for payment of clearance diver allowance and unpredictable explosives allowance under Division B.15 for the same period, the member is entitled to be paid only the higher of the two relevant rates.

Subsection B.14.11.2 makes clear that with regard to a member who is eligible for payment of clearance diver allowance and Special Forces disability allowance under Division B.12 for the same period, the member is entitled to be paid only the higher of the two relevant rates.

Subsection B.14.11.3 makes express that a member who is paid clearance diver allowance under section B.14.7 table item 3, or subsection B.14.8.1 table item 3, may also be paid trainee allowance under Division B.1 for the same period.

Subsection B.14.11.4 lists the allowances made under section 58H of the Act that may be affected by a member’s entitlement to payment of a rate of clearance diver allowance under the Principal Determination.

Subsection B.14.11.5 provides a table that sets out the rules in which a member who is entitled to payment of a rate of clearance diver allowance may or may not be entitled to payment of the allowances listed at subsection B.14.11.4 for the same period. Where payment of clearance diver allowance precludes entitlement to payment of an allowance listed in subsection B.14.11.4, should not be read as breaking a member’s eligibility for that allowance.

The new Division B.15 sets out the rules and compensation for unpredictable explosives allowance. Unpredictable explosives allowance compensates members for the stress and inherent risk factors associated with unpredictable explosive devices.

Section B.15.2 provides a table of definitions used in this Division. A comprehensive definition of unpredictable explosives has been included.
Section B.15.3 provides that unpredictable explosives allowance may apply to a member of the Permanent Force or Reserve Force who performs activities involving unpredictable explosives.

Section B.15.4 sets out the conditions of eligibility for unpredictable explosives allowance. While the detailed eligibility conditions set out in the following subsections refer to qualifications the member must hold, the allowance is not paid for holding these qualifications; the qualifications are prerequisites for the relevant position (or activity) and by performing the duties associated with the position/activity, the member experiences the disabilities for which the allowance is paid.
· Subsection B.15.4.1 sets out the first suite of eligibility conditions by which a member is eligible for this allowance.  

· A member may be posted to a position with a continuous liability to conduct low risk searches for unpredictable explosives, but is not required to hold a qualification for searching for unpredictable explosives.

· A member is posted to a position that does not normally involve unpredictable explosives, but CDF (or his authorised approver) decides that that member has a liability to conduct low risk searches in that location or establishment for at least 120 days or more in a 12 month period.

· A member must hold a current qualification for searching for unpredictable explosives, and the member must also be posted, deployed or attached to a position that has a continuous liability to conduct high risk searches for unpredictable explosives. 
· A member is posted to a position that does not normally involve unpredictable explosives, but the CDF decides that that member has a liability to conduct high risk searches for at least 120 days or more in a 12 month period. The member must hold a current qualification for searching for unpredictable explosives.
· Subsection B.15.4.2 sets out the second suite of eligibility conditions by which a member is eligible for this allowance. A member must hold a current qualification for rendering safe or disposal of unpredictable explosives. The member must also be posted, deployed or attached to a position that has either a continuous or non-continuous liability to engage in any of the following activities: 

· Render safe of unpredictable explosives;

· Disposal of unpredictable explosives; or

· Directly assist in the rendering safe or disposal of unpredictable explosives.
Continuous liability and non-continuous liability are defined in section B.15.2.
· Subsection B.15.4.3 sets out a third set of eligibility conditions by which a member is eligible for this allowance. In the first instance, a member must be directed to conduct low risk searches for unpredictable explosives, but is not required to hold a qualification for searching for unpredictable explosives. In the second instance, a member who is directed on a day to engage in high risk searches for unpredictable explosives must hold a current qualification for searching for unpredictable explosives. A member should not be directed to engage in a high risk search without holding the appropriate qualification.
· Subsection B.15.4.4 sets out a fourth set of eligibility conditions by which a member may be eligible for this allowance. A member must hold a current qualification for rendering safe or disposal of unpredictable explosives. The member must also be directed on a day to engage in any of the following activities: 

· Render safe of unpredictable explosives;

· Disposal of unpredictable explosives; or

· Directly assist in the rendering safe or disposal of unpredictable explosives.

Section B.15.5 provides a table that points to the applicable annual rate of allowance in table 1 of Part F that is paid to a member who meets the relevant conditions of eligibility under subsections B.15.4.1 and B.15.4.2. 
Subsection B.15.5.2 provides a table that shows how payment of an annual rate of this allowance affects a member’s entitlement to payment of another annual or daily rate of this allowance.
Section B.15.6 sets out the rules that apply when determining a member’s on occurrence payment. Subsection B.15.6.1 provides a table that points to the applicable on occurrence rate of allowance in table 1 of Part F that is paid to a member who meets the relevant conditions of eligibility under subsections B.15.4.3 and B.15.4.4. Subsection B.15.6.2 sets out the daily and annual limits that apply to the number of on occurrence payments that may be made to a member. Subsection B.15.6.3 provides a table that shows how payment of an on occurrence rate of this allowance affects a member’s entitlement to payment of an annual rate or another on occurrence rate of this allowance.
Section B.15.7 sets out the manner in which unpredictable explosives allowance interacts with other allowances provided under section 58H of the Act.

Subsection B.15.7.1 makes clear that with regard to a member who is eligible for payment of clearance diver allowance and unpredictable explosives allowance under the Principal Determination for the same period, the member is entitled to be paid only the higher of the two relevant rates.

Subsection B.15.7.2 makes clear that with regard to a member who is eligible for payment of unpredictable explosives allowance and Special Forces disability allowance under Division B.12 for the same period, the member is entitled to be paid only the higher of the two relevant rates.

Subsection B.15.7.3 lists the allowances made under section 58H of the Act that may be affected by a member’s entitlement to payment of a rate of unpredictable explosives allowance under the Principal Determination.

Subsection B.15.7.4 provides a table that sets out the rules for which a member who is entitled to payment of a rate of unpredictable explosives allowance may or may not be entitled to payment of the allowances listed at subsection B.15.7.3 for the same period. Where payment of unpredictable explosives allowance precludes entitlement to payment of an allowance listed in subsection B.15.7.3, should not be read as breaking a member’s eligibility for that allowance.

Section 8 of this Determination amends relevant Divisions of the Principal Determination as a consequence of the changes made by this Determination. Schedule 3 of this Determination lists the amendments made to the following Divisions in the Principal Determination:

· Division 6 (Diving allowance)

· Division 7 (Flying disability allowance)

· Division 8 (Submarine escape disability allowance)

· Division 9 (Maritime disability allowance)
· Division 10 (Boarding party allowance)

· Division 12 (Special Forces disability allowance)
Section 9 provides that the savings and transitional arrangement contained in Schedule 4 of this Determination is to be inserted at the end of Part E of the Principal Determination. Section E.1.10 sets out the savings and transitional arrangement that is to apply to for members who are in receipt of any annual rate of the previous Allowance for Specialist Operations on 7 October 2015. This arrangement permits the continued payment of the previous rate of allowance until the end of the member’s current posting, deployment or attachment.

Section 10 replaces table 1 of Part F of the Principal Determination with the table in   Schedule 5 of this Determination. The new table of general allowance rates includes the rates for both clearance diver allowance and unpredictable explosives allowance.

Criteria are provided for the exercise of discretions under the Principal Determination, as amended by this Determination. Adverse decisions are subject to merits review under the ADF redress of grievance system, including an appeal to the Defence Force Ombudsman.

The retrospective application of this Determination does not affect the rights of a person (other than the Commonwealth) in a manner prejudicial to that person, nor does it impose any liability on such person.

Authority:  Section 58H of the 
Defence Act 1903
Explanatory Statement drafted by the Directorate of Engagement, Priorities and Drafting (DEPD), Department of Defence, on 25 March 2015.

