EXPLANATORY STATEMENT

Defence Force Remuneration Tribunal Determination 2015/11
This Determination amends Defence Force Remuneration Tribunal (DFRT) Determination No. 11 of 2013, ADF Allowances (the Principal Determination), made under section 58H of the Defence Act 1903 (the Act). The Principal Determination sets out provisions dealing with salary related allowances for members of the Australian Defence Force (ADF).

The purpose of this Determination is to implement the next phase of the DFRT’s Salary Related Allowance Structure. It specifically contemporises the manner in which members performing duty for Special Operations Command (SOCOMD) are remunerated for their unique service.

Section 1 of this Determination sets out the manner in which this Determination may be cited.

Section 2 of this Determination provides that the Determination commences on 
24 September 2015.
Section 3 specifies the amendments made to DFRT determinations by this Determination. Subsection 3.1 provides that sections 5 to 12 of this Determination are made to the Principal Determination, as amended. Subsection 3.2 of this Determination provides that the following DFRT Determinations are amended as set out in Schedule 1 of this Determination as a consequence of the changes made by sections 8 to 10 of this Determination.

· DFRT Determination No. 14 of 1995, Field Allowance.

· DFRT Determination No. 2 of 2001, Paratrooper Allowance.

· DFRT Determination No. 4 of 2008, Allowance for Specialist Operations.

These amendments are policy neutral and only replace references to repealed Determinations with reference to the relevant division within the ADF Allowances Principal Determination. 

Section 4 repeals DFRT Determination No. 5 of 2008, Special Forces Disability Allowance (‘the old Determination’) on 23 September 2015. 

Section 5 adds the title of the repealed determination listed in section 4 of this Determination to the table of repealed determinations in section A.1.3 of the Principal Determination.

Section 6 inserts a new signpost into the contents of the Principal Determination, to assist readers to find the new Division B.12 inserted by section 8 of this Determination.
Section 7 inserts a new signpost into the contents of the Principal Determination, to assist readers to find the new Division C.2 inserted by section 10 this Determination.

Section 8 inserts Division B.12 (Special Forces disability allowance) after Division B.11 of the Principal Determination. The new Special Forces disability allowance contemporises the disability elements, structure, and rates provided under the old Determination. 

The new Division B.12 in Schedule 2 of this Determination sets out the rules and compensation for Special Forces disability allowance. The allowance compensates eligible members for the range of disabilities associated with service within the Special Forces environment. This work environment is typically extreme and represents the highest degree of endeavour, endurance and military capability asked of ADF members.

Section B.12.2 provides a table of definitions used in this Division. 
Section B.12.3 provides that Special Forces disability allowance may apply to a member of the Permanent Force or Reserve Force who renders service under SOCOMD.

Section B.12.4 makes express that a member performing duties in a Special Forces support position which has a Special Forces support tier 1A level of liability, is not eligible for Special Forces disability allowance. CDF must decide that the duties of that Special Forces support position have a Special Forces support tier 1A level of liability. This level of liability is defined in Section B.12.2.

The administrative note makes clear that this section does not describe all the members who are not eligible for the allowance.
Section B.12.5 sets out the conditions of eligibility for Special Forces disability allowance for members on continuous full-time service.

· Subsection B.12.5.1 sets out the overarching eligibility condition by which a member may be eligible for the allowance under this section:  a member must be a Permanent or Reserve Force member serving a period of continuous full-time service. 

While the detailed eligibility conditions set out in the following subsections refer to qualifications the member must hold, the allowance is not paid for holding these qualifications.  The qualifications are prerequisites for the relevant position (or activity) and by performing the duties associated with the position/activity, the member experiences the disabilities for which the allowance is paid.

· Subsection B.12.5.2 sets out the first set of detailed eligibility conditions by which a member is eligible for this allowance:  a member must hold one of the listed qualifications in paragraph a. and be posted to or performing CDF approved temporary duty in one of the listed positions in paragraph b. 
· Subsection B.12.5.3 sets out the second set of detailed eligibility conditions by which a member is eligible for this allowance. A member must have completed the Special Forces selection training and commenced training towards a Commando, Special Air Service, Tactical Assault Group clearance diver qualification, or Combat Controller qualification.

· Subsection B.12.5.4 sets out the third set of detailed eligibility conditions by which a member is eligible for this allowance. A member must be performing duty that has one of the levels of liability that are listed in paragraph a. and approved by CDF. Each level of liability is defined in Section B.12.2.  The member must also be posted or performing CDF approved temporary duty in one of the positions listed in paragraph b.
· Subsection B.12.5.5 sets out the fourth set of detailed eligibility conditions by which a member may be eligible for this allowance. A member must hold either a Combat Controller or Combat Control Officer qualification, and be posted to 4 Squadron of the Royal Australian Air Force in support of SOCOMD activities. 
· Subsection B.12.5.6 provides that a member who is directed to perform designated special duty (defined under section B.12.2) is eligible for this allowance. 
Section B.12.6 sets out the conditions of eligibility for Special Forces disability allowance for members on Reserve service.

· Subsection B.12.6.1 sets out the overarching eligibility condition by which a member may be eligible for the allowance under this section:  a member must be a Reserve Force member serving a period of duty of Reserve service.

While the detailed eligibility conditions set out in the following subsections refer to qualifications the member must hold, the allowance is not paid for holding these qualifications.  The qualifications are prerequisites for the relevant activity and by performing the duties associated with the activity, the member experiences the disabilities for which the allowance is paid.
· Subsection B.12.6.2 sets out the first set of detailed eligibility conditions by which a member is eligible for this allowance. A member must hold one of the qualifications listed in paragraph a., and be directed on a day to perform the duties of one of the positions listed in paragraph b.
· Subsection B.12.6.3 sets out the second set of detailed eligibility conditions by which a member is eligible for this allowance.  The member must be directed on a day to perform the duties of one of the positions listed in paragraph b. that that has one of the levels of liability that are listed in paragraph a. and approved by CDF

· Subsection B.12.6.4 sets out the third set of detailed eligibility conditions by which a member may be eligible for the allowance.  A member must have completed the Special Forces selection training and commenced training towards a Commando, Special Air Service, Tactical Assault Group clearance diver qualification, or Combat Controller qualification.
· Subsection B.12.6.5 sets out the fourth set of detailed eligibility conditions by which a member may be eligible for this allowance: a member must hold a Combat Controller or Combat Control Officer qualification and be directed on a day to perform duty with 4 Squadron of the Royal Australian Air Force in support of SOCOMD activities.

· Subsection B.12.6.6 provides that a member who is directed to perform designated special duty (defined under section B.12.2) is eligible for this allowance. 

Section B.12.7 provides a table that points to the applicable annual rate of allowance in table 1 of Part F of the Principal Determination that is paid to a member serving a period of continuous full-time service and who meets the relevant conditions of eligibility under subsections B.12.5.1 to B.12.5.5.

Section B.12.8 sets out the rules that apply when determining which daily rate in table 1 of Part F is payable to the member. Subsection B.12.8.1 provides a table that points to the applicable daily rate of allowance in table 1 of Part F that is paid to a member for the period in which they meet the relevant conditions of eligibility under subsections B.12.6.1 to B.12.6.5. 

Subsection B.12.8.2 sets out the specific rule that applies for payment of a daily rate listed at      item 33 in table 1 of Part F. A member must have met the conditions of eligibility under both subsections B.12.5.1 and B.12.5.6, or under both subsections B.12.6.1 and B.12.6.6.  CDF must approve payment of a rate listed at item 33.a, 33.b or 33.c in table 1 of Part F. In approving payment for one of these rates, CDF must have regard to the level of disability experienced in performing the designated special duty for the period of the special operation.

Subsection B.12.8.3 makes clear that with regard to a member who is eligible in the same period to both an annual rate and a daily rate of Special Forces disability allowance, only the annual rate of the allowance is to be paid.  An express exception has been made for members who are paid a rate under subsection B.12.8.2 (member on designated special duty); both an annual rate and the daily rate for designated special duty may be paid.

Section B.12.9 provides a CDF discretionary provision for the purposes of temporary suspension of a member’s eligibility for Special Forces disability allowance. The CDF (or his authorised approver) may suspend a member from performing Special Forces activities for a specified period of duty.  The member is not entitled to payment of Special Forces disability allowance for the duration of suspension.

Section B.12.10 sets out the manner in which Special Forces disability allowance interacts with other allowances provided under sections 58B and 58H of the Act.

Subsection B.12.10.1  makes clear that when a member is eligible for Special Forces disability allowance and deployment allowance under Defence Determination 2005/15, Conditions of Service, for the same period, only Special Forces disability allowance is payable for the period.
Subsection B.12.10.2 makes clear that with regard to a member who is eligible for payment of Special Forces disability allowance and a rate of allowance for specialist operations under DFRT Determination No. 4 of 2008, for the same period, the member is entitled to be paid only the higher of the two relevant rates.
Subsection B.12.10.3 makes express that a member who is paid salary under Schedule B.13 (trainee salary rates) of DFRT Determination No. 15 of 2008, Salaries, may be entitled to payment of both trainee allowance and Special Forces disability allowance under section B.12.7 table item 7, or subsection B.12.8.1 table item 13, under the Principal Determination for the same period.
Subsection B.12.10.4 lists the allowances made under section 58H of the Act that may be affected by a member’s entitlement to payment of a rate of Special Forces disability allowance.

Subsection B.12.10.5 provides a table that sets out the rules in which a member who is entitled to payment of a rate of Special Forces disability allowance may or may not be entitled to payment of the allowances listed at subsection B.12.10.4 for the same period. Where payment of Special Forces disability allowance precludes entitlement to payment of an allowance listed in subsection B.12.10.4, should not be read as breaking a member’s eligibility for that allowance.

Section 9 amends Divisions 3 to 10 of the Principal Determination as set out in Schedule 3 of this Determination as a consequence of the changes made by this Determination. A consistent approach has been used when cross referencing the interactions between allowances. In most cases, one allowance will be considered the primary driver of the interactions and prescribe the rules for those interactions. The other allowance will not restate the interaction rule, but instead reference back to the primary driver allowance for the rules that are to apply.

Section 10 inserts Division C.2 (Special Forces sustainability allowance) after Division C.1 of the Principal Determination. 

The new Division C.2 in Schedule 4 of this Determination sets out the rules and compensation for Special Forces sustainability allowance. Section C.2.1 explains that the purpose of Special Forces sustainability allowance is intended to give an incentive to Special Forces members to take a posting outside of their parent SOCOMD unit so that their knowledge, skills, attributes, and experience can contribute to the achievement of wider ADF outcomes.

Section C.2.2 provides a table of definitions used in this Division. The meaning of Special Forces Regiment differs slightly to that provided under section B.12.2 to include Special Operations Engineer Regiment that holds members who are qualified disablement technicians.

Section C.2.3 makes express that this allowance can only apply to a member of the Permanent Force who holds one of the following current qualifications:

· Commando;

· Special Air Service; and
· Disablement technician.

Subsection C.2.3.2 makes clear that members of the Reserve Force serving a period of continuous full-time service are not eligible for this allowance.

Section C.2.4 sets out the conditions of eligibility for Special Forces sustainability allowance. A member must meet all of the conditions listed. There is a rank qualifier, qualification requirement and posting requirement to be met. In addition to this the CDF (or his authorised person) must decide that the member has a liability to return to a Special Forces Regiment for a period following the member’s current posting.  

Special Forces sustainability allowance is intentionally structured to target select Special Forces members who the organisation believes should be seconded to other areas of the organisation to share their knowledge, skills and experience for a specified period of time, yet continue to hold significant value to SOCOMD and must return to a Special Forces Regiment immediately after their secondment. Although CDF may decide that a member holds a liability to return to a Special Forces Regiment, this is an administrative decision and may be revoked or varied at any time.

Section C.2.5 provides a table that points to the relevant annual rate of allowance in table 1 of Part F that is paid to a member according to their qualification and posting circumstance.

Section C.2.6 makes clear when eligibility for Special Forces sustainability allowance ceases. A member will cease to be eligible for Special Forces sustainability allowance on the date any of the following events occur:

· Any of the ongoing conditions on which the member became eligible for the allowance are no longer met;

· The member is notified by CDF that their liability to return to a Special Forces Regiment has ceased or been revoked;

· The member notifies SOCOMD that they no longer agree to hold a liability to return to a Special Forces Regiment.

Section C.2.7 makes clear that eligibility for Special Forces sustainability allowance does not preclude eligibility for any other allowance. 
Section 11 provides that the savings and transitional arrangement contained in Schedule 5 of this Determination is to be inserted at the end of Part E of the Principal Determination. Section E.1.9 sets out the savings and transitional arrangement that is to apply to members who are in receipt of a rate listed at item 18 of Schedule 1 of the previous Special Forces Disability Allowance on 23 September 2015  This arrangement permits the continued payment of the previous rate of the allowance until the end of the member’s current posting, deployment or attachment, or the end of three years in the member’s current posting, deployment or attachment, whichever occurs first.  At the point where the allowance is ceased due to one of these situations occurring, the member’s eligibility for Special Forces disability allowance is assessed by reference to Division B.12 inserted by section 8 of this Determination.

Section 12 replaces table 1 of Part F of the Principal Determination. The new table 1 of general allowance rates includes the rates for both Special Forces disability allowance and Special Forces sustainability allowance.
Criteria are provided for the exercise of discretions under the Principal Determination, as amended by this Determination. Adverse decisions are subject to merits review under the ADF redress of grievance system, including an appeal to the Defence Force Ombudsman.

The retrospective application of this Determination does not affect the rights of a person (other than the Commonwealth) in a manner prejudicial to that person, nor does it impose any liability on such person.

Authority:  Section 58H of the 
Defence Act 1903
Explanatory Statement drafted by the Directorate of Engagement, Priorities and Drafting (DEPD), Department of Defence, on 24 March 2015.

