
EXPLANATORY STATEMENT

Defence Force Remuneration Tribunal Determination 2013/20
This Determination amends Defence Force Remuneration Tribunal (DFRT) Determination No. 11 of 2013, ADF Allowances (the Principal Determination), made under section 58H of the Defence Act 1903 (the Act). The Principal Determination sets out provisions dealing with salary related allowances for members of the Australian Defence Force (ADF).

The purpose of this Determination is to implement the next phase of the DFRT’s Salary Related Allowance Structure and subsume three previous individual maritime allowances into the Principal Determination.
Section 1 of this Determination sets out the manner in which this Determination may be cited.

Section 2 of this Determination provides that the Determination commences on 
30 January 2014.
Section 3 specifies that the amendments made by sections 5 to 10 of this Determination are made to the Principal Determination, as amended.

Section 4 repeals three individual determinations on 29 January 2014: 

· DFRT Determination No. 1 of 1996, Seagoing Allowance.
· DFRT Determination No. 10 of 1996, Hard Lying Allowance.
· DFRT Determination No. 14 of 2008, Submarine Service Allowance.
Section 5 adds the titles of the three repealed determinations listed in section 4 of this Determination to the table of repealed determinations in section A.1.3 of the Principal Determination.

The amendments made by this Determination are generally policy neutral and a translation table is provided below to assist in understanding the location of the material restructured by this Determination.

DFRT Determination No. 1 of 1996, Seagoing Allowance

	Previous clause number under Determination No. 1 of 1996
	New clause number under Determination No. 11 of 2013
	Previous clause number under Determination No. 1 of 1996
	New clause number under Determination No. 11 of 2013

	2
	B.9.2
	5.1
	B.9.7.1

	2A.1(a)
	C.1.3.1 item 1
	5.2
	B.9.7.4

	2A.1(b)
	C.1.3.1 item 2
	6.1 and 6.2
	A.1.7.2

	2A.2
	C.1.3.2
	6A
	B.10.2

	3
	A.1.9
	6B.1
	B.10.3 and B.10.4


	Previous clause number under Determination No. 1 of 1996
	New clause number under Determination No. 11 of 2013
	Previous clause number under Determination No. 1 of 1996
	New clause number under Determination No. 11 of 2013

	3A.1(a)
	B.9.4.1.a and b
	6B.2
	B.10.6.1

	3A.1(b)
	B.9.4.1.d
	6C.1
	B.10.5

	3A.1(c)
	abolished
	6C.2
	B.10.5 note

	3A.1(d)
	B.9.4.1.e
	6D.1
	B.10.6.2

	3A.2
	abolished
	6D.2
	abolished

	4
	B.9.5 and C.1.5
	6D.3
	B.10.6.3

	
	B.9.6 and C.1.6
	
	


DFRT Determination No. 10 of 1996, Hard Lying Allowance
	Previous clause number under Determination No. 10 of 1996
	New clause number under Determination  No. 11 of 2013
	Previous clause number under Determination  No. 10 of 1996
	New clause number under Determination No. 11 of 2013

	2
	B.9.2
	5.1(a)
	B.9.7.1

	3
	B.9.4.2
	5.1(b) and (c)
	not applicable

	
	B.9.6.1
	5.1(d)
	B.9.7.2

	4.1 and 4.2
	B.9.4.4
	5.2
	B.9.7.4


DFRT Determination No. 14 of 2008, Submarine Service Allowance

	Previous clause number under Determination No. 14 of 2008
	New clause number under Determination  No. 11 of 2013
	Previous clause number under Determination  No. 14 of 2008
	New clause number under Determination No. 11 of 2013

	4
	B.9.2
	7.1
	B.9.5 and C.1.5

	5
	A.1.9
	
	B.9.6 and C.1.6

	6(a)
	B.9.4.1.c
	7.2
	abolished

	6(b)
	B.9.4.1.d
	8
	B.9.7.4

	6(c)
	B.9.4.1.e
	9.1-9.3
	A.1.7.2

	6(d)
	abolished
	
	


Section 6 inserts new signposts into the contents of the Principal Determination, to assist readers to find the new Divisions inserted by this Determination.
Section 7 inserts Division B.9 (Maritime disability allowance) and Division B.10 (Boarding party allowance) after Division B.8 of the Principal Determination. The new maritime disability allowance consolidates the disability elements from three previous allowances (seagoing allowance, hard lying allowance and submarine service allowance) and brings those components together in a consistent fashion into one allowance. 
The new Division B.9 sets out the rules and compensation for maritime disability allowance. Maritime disability allowance compensates eligible members for the range of disabilities associated with service on board seagoing ships and seagoing submarines. These disabilities include, but are not limited to:
· For members serving on board seagoing ships:

· the curtailment of home contact;

· the lack of leisure;

· working conditions;

· living conditions;

· working hours;

· the exposure to risk or harm.

· For members serving on board seagoing submarines:

· the curtailment of home contact;

· secrecy

· the lack of leisure;

· working conditions;

· living conditions;

· working hours;

· the exposure to risk or harm.

Section B.9.2 provides a table of definitions used in this Division. The terms for ‘minor war vessel’, ‘seagoing ship’, ‘seagoing submarine’, and ‘Sea Training Group’ have been retained from the repealed determinations. Definitions for new terms, ‘deemed’ and ‘non-deemed’ positions, have been added. The terms ‘sea day’, ‘cumulative sea service’ and ‘submarine arm’ have not been included in the table of definitions as they are not used in this Division.

Section B.9.3 provides that maritime disability allowance may apply to a member of the Permanent Force and Reserve Force who is serving at sea.

Section B.9.4 sets out the conditions of eligibility for maritime disability allowance.

· Subsection B.9.4.1 sets out the first set of eligibility conditions by which a member may be eligible for the allowance. A member may be either a Permanent or Reserve Force member and must be posted to one of the units listed in paragraphs a. to e. If a member is not posted to any of these units, but simply serving aboard a vessel in these units, the member may be eligible for the allowance under subsections B.9.4.2 or B.9.4.3. Commodore Flotillas has not been included in the eligibility, as this position no longer exists in Navy.
· Subsection B.9.4.2 sets out the second set of eligibility conditions by which a member may be eligible for the allowance. A member must be serving in a major fleet unit, a minor war vessel, a seagoing submarine, or a shore establishment for service aboard a major fleet unit, a minor war vessel or seagoing submarine. The member must also meet a qualifying period of 48 hours during which they are required to have stayed aboard the vessel. This qualifying period can be broken if the member is accommodated ashore at an intermediate port of call during the voyage aboard the vessel, under the provision set out in subsection B.9.4.4.
· Subsection B.9.4.3 sets out the third set of eligibility conditions specific for members who are serving in Sea Training Group. Members in Sea Training Group must be serving in a major fleet unit, a minor war vessel, or a seagoing submarine. The member must also meet a qualifying period of 24 hours during which they are required to have stayed aboard the vessel. The reduced qualifying period is a change from the repealed hard lying allowance. This qualifying period can be broken if the member is accommodated ashore at an intermediate port of call during the voyage aboard the vessel, under the provision set out in subsection B.9.4.4.
· Subsection B.9.4.4 introduces a new rule that makes clear that a qualifying period set out under subsections B.9.4.2 and B.9.4.3 will be broken if a member is accommodated ashore at an intermediate port of call during the voyage aboard the vessel.
Section B.9.5 provides a table that points to the annual rate of allowance in table 1 Part F that is paid to members for the period in which they meet the conditions of eligibility under subsection B.9.4.1. The annual rate of allowance payable is determined by the type of vessel the member is posted or serving on, i.e. a major fleet unit (which includes a seagoing ship), a minor war vessel, or a seagoing submarine.
Section B.9.6 sets out the rules that apply when determining which daily rate in table 1 Part F is payable to a member.  Subsection B.9.6.1 provides a table that points to the applicable daily rate of allowance that is paid to a member for the period in which they meet the conditions of eligibility under subsection B.9.4.2. The exception note retains the rule from the repealed hard lying allowance that makes clear that while a member is accommodated ashore at an intermediate port of call during a voyage, the daily rate of allowance is not payable to the member.

Subsection B.9.6.2 provides a table that points to the applicable daily rate of allowance that is paid to a member serving in Sea Training Group for the period in which they meet the conditions of eligibility under subsection B.9.4.3. The exception note retains the rule from the repealed hard lying allowance that makes clear that while a member is accommodated ashore at an intermediate port of call during a voyage, the daily rate of allowance is not payable to the member.
Subsection B.9.6.3 provides for part-days on which eligible service is provided. In order to pay members who become eligible before midnight, methods for crediting the service provided on a part-day has been created. These represent an efficient way of providing credit for eligible service provided without the need for complex transactions to implement and administer hourly rates.

· Paragraph B.9.6.3.a deals with the part-day at the beginning of a period of service. It operates consistently with field allowance, and permits a member to receive allowance for the part-day of service they have provided without waiting until the end of a period of service (a rolling continuous 24-hour period of eligibility does not yield a completed number of days until it ends).

· Paragraph B.9.6.3.b deals with very short periods of eligibility and ensures that a member's part-day of service is recognised but limits the beneficial impact of the part-day to prevent the member receiving a windfall for two consecutive part-days of service.

· Paragraph B.9.6.3.c complements the rules in paragraphs a and b of this subsection. It provides, consistently with field allowance, that a member is provided with payment for the part-day at the end of service provided it ends after midday. A member who has completed a shorter period on the final day has been adequately compensated by the full-day payment for the initial part-day of service.

Subsection B.9.6.4 makes express that a member who is eligible for an annual rate of maritime disability allowance is not entitled to a daily rate of the allowance for the same period.

Subsection B.9.6.5 makes express that a member may only be paid once for any day on which the member is eligible for maritime disability allowance, and that the rate paid should be the higher of the two that the member is eligible for. For example, if a member is eligible for a daily rate for service aboard a seagoing submarine and a minor war vessel on the same day, the member should be paid the daily rate for a seagoing submarine.
Subsection B.9.6.6 makes clear that a member who has completed the relevant qualifying period under either of subsections B.9.4.2 and B.9.4.3, and has been accommodated ashore at an intermediate port of call, is taken not to have ceased to stay on board the vessel. Members in this circumstance are not required to requalify under subsections B.9.4.2 and B.9.4.3 to be eligible for payment of the allowance immediately following this circumstance.
Section B.9.7 sets out the manner in which maritime disability allowance interacts with other allowances provided under sections 58B and 58H of the Act.

· With regard to a member who is entitled in the same period to both Antarctic allowance under Defence Determination 2005/15, Conditions of Service, and maritime disability allowance under the Principal Determination, the member is to be paid only the higher of the two rates of allowance for the period. 

· A daily rate of maritime disability allowance is not payable to a member for any day that a member is eligible for travelling allowance under Defence Determination 2005/15, Conditions of Service.
· A daily rate of maritime disability allowance is not payable to a member for any period for which the member is entitled to a rate of allowance under DFRT Determination No. 14 of 1995, Field Allowance. Field allowance always takes precedence over the maritime disability allowance, which prevents any double payment on part-days of both types of service.
· Maritime disability allowance is not payable to a member for any period for which the member is entitled to any of the following:
a.
A rate of allowance under item 7 of Schedule 2 of DFRT Determination No. 4 of 2008, Allowance for Specialist Operations.

b.
A rate of allowance under any of items 1 to 12 or items 19 to 21 of Schedule 1 of DFRT Determination No. 5 of 2008, Special Forces Disability Allowance.

The administrative note serves to signpost the rule prescribed in DFRT Determination No. 14 of 1995, Field Allowance, consequential to maritime disability allowance. 
The new boarding party allowance set out in Division B.10 was previously a component of seagoing allowance. It has been made a separate allowance in its own right. This restructure is primarily because the conditions of eligibility for boarding party allowance are not dependant on, or in any way linked to, seagoing allowance.
Section B.10.1 states the purpose of boarding party allowance as being compensation for the disabilities associated with boarding a target vessel.  The disabilities noted to support the introduction of the boarding party element to seagoing allowance in 2003, remain the same today.  They include:
· the requirement to work in confined spaces;

· exposure to extremely hot or cold temperatures for prolonged periods of time;

· exposure to physical dangers and risk of harm by means including unknown sharp objects and booby-traps; and

· the requirement to work with, and around, the crews and personnel on the foreign vessel who are at least unpredictable and potentially hostile to the presence of ADF personnel.

Section B.10.2 provides a table of definitions used in this Division. The terms ‘boarding party’ and ‘target vessel’ have been retained from clause 6A of the repealed seagoing allowance. ‘Boarding operations’ and ‘day’ have not been defined in this Division: the term ‘boarding operations’ is not defined, but rather an exclusionary note as part of the definition for ‘target vessel’. The term ‘day’ has not been used in this Division.
Section B.10.3 makes express that boarding party allowance may apply to any member of the Permanent and Reserve Force.

Section B.10.4 provides that any member who is required to board a target vessel as a member of a boarding party is eligible for boarding party allowance.

Section B.10.5 points to the rate of allowance in table 1 Part F this is to be paid to an eligible member under section B.10.4.

The administrative note makes it clear that a member may only be paid boarding party allowance once on any one day, regardless the number of times they board a target vessel as a member of a boarding party.

Section B.10.6 sets out the manner in which boarding party allowance interacts with other allowances provided under sections 58B and 58H of the Act. Subsection B.10.6.1 makes express that boarding party allowance and maritime disability allowance may both be paid for the same period. However, boarding party allowance is not payable to a member for any day on which the member is also entitled to any of the following allowances:

a.
A rate of allowance under item 7 of Schedule 2 of DFRT Determination No. 4 of 2008, Allowance for Specialist Operations.

b.
A rate of allowance under any of items 1 to 12 or items 19 to 21 of Schedule 1 of DFRT Determination No. 5 of 2008, Special Forces Disability Allowance.

c.
A daily rate of boarding party allowance is not payable to a member for any day that a member is eligible for a rate of deployment allowance or international campaign allowance under Defence Determination 2005/15, Conditions of Service.
Section 8 inserts Division C.1 (Maritime sustainability allowance) into Part C of the Principal Determination.  The new maritime sustainability allowance consolidates the sustainment elements from the previous three maritime allowances (seagoing allowance, hard lying allowance and submarine service allowance) and brings those components together in a consistent fashion into one allowance. 

The new Division C.1 sets out the rules and compensation for maritime sustainability allowance. Section C.1.1 provides a purpose statement: maritime sustainability allowance is intended to encourage members to return to sea. The principal focus of maritime sustainability allowance is to motivate experienced seagoing members to continue to serve at sea. It is also a powerful lever to influence workforce behaviour and adjust experience levels at sea consistent with ADF capability requirements.
Section C.1.2 makes express that this allowance can only apply to Permanent and Reserve Force members who are eligible for maritime disability allowance.  The exception makes express that members who are in a position listed on the Amphibious Ready Element manning document are not eligible for this allowance.
Section C.1.3 sets out the manner in which a member may accrue sea service. A member’s aggregated days of sea service determines the rate of maritime sustainability allowance that is payable to the member.  Each mechanism provided in the table at subsection C.1.3.1 is dependent on the type of rate of maritime disability allowance the member is paid, i.e. annual or daily rate, and the period over which they received that rate.

The mechanism provided at table item 1 applies to any member who is eligible for the annual rate of maritime disability allowance.  Upon each anniversary of a posting described in the table at section B.9.5, the member is taken to have accrued one year of sea service; for any period less than 12 months, each day the member is paid maritime disability allowance counts as one day of sea service.

The mechanism provided at table item 2 applies to a member of Sea Training Group who is eligible for the daily rate of maritime disability allowance under subsection B.9.6.2. For a period of 99 days or less in a calendar year, each day the member is paid maritime disability allowance counts as 3.65 days of sea service. When a member is paid the daily rate of maritime disability allowance for a period of 100 days or more in a calendar year, the member is taken to have accrued one year of sea service.

The mechanism provided at table item 3 applies to a member who is eligible for the daily rate of maritime disability allowance under subsection B.9.6.1. For each day in a calendar year that the member is paid maritime disability allowance counts as one day of sea service.

Subsection C.1.3.2 makes express that the CDF may recognise a period of naval sea service in another defence force to count towards the member’s aggregated sea service for the purpose of maritime sustainability allowance.

Subsection C.1.3.3 makes express that sea service accrued under any of the following repealed allowances will count towards the member’s aggregated days of sea service under maritime sustainability allowance:
· DFRT Determination No. 1 of 1996, Seagoing Allowance.
· DFRT Determination No. 10 of 1996, Hard Lying Allowance.
· DFRT Determination No. 14 of 2008, Submarine Service Allowance.

The administrative note at the end of this section makes express that members of Amphibious Ready Element are not eligible to accrue sea service because they are not eligible for maritime sustainability allowance.

Section C.1.4 sets out the conditions of eligibility for maritime sustainability allowance. A member must have accrued three years or more of sea service under section C.1.3 (or a repealed determination listed in C.1.3.3) and be entitled to a rate of maritime disability allowance. The previous rank conditions in submarine service allowance have not been retained.
Section C.1.5 provides a table that points to the relevant annual rate of allowance in table 1 Part F that is paid to a member according to the total period of sea service they have accrued. The more sea service accrued, the higher the rate that is payable. This is due to the emphasis placed on retaining members and providing an incentive for them to return to sea. The longer the period of time members have already served at sea, the higher the incentive needs to be to get them to return to sea. Those members who have served less than three years generally do not need an incentive to go to sea, since going to sea would likely have been a primary factor in them joining the Navy. 

Section C.1.6 provides a table that points to the relevant daily rate of allowance in table 1 Part F that is paid to a member according to the total period of sea service they have accrued. The more sea service accrued, the higher the rate that is payable. This is due to the emphasis placed on retaining members and providing an incentive for them to return to sea. The longer the period of time members have already served at sea, the higher the incentive needs to be to get them to return to sea. Those members who have served less than three years generally do not need an incentive to go to sea, since going to sea would likely have been a primary factor in them joining the Navy. 

Section 9 of this Determination inserts sections E.1.5 to E.1.8 into Part E of the Principal Determination. Section E.1.5 provides a transitional payment for a member serving in a major fleet unit on an annual rate of maritime disability allowance who would previously have been entitled to a payment for completion of less than three years of cumulative sea service. The member will be eligible for a transitional payment that is the difference between the rate for completion of less than three years of cumulative sea service under the repealed Determination No. 1 of 1996, Seagoing Allowance and the rate at item 11, table 1 of Part F of this Determination.  As the ADF Workplace Remuneration Arrangement is applied and maritime disability allowance rates are increased accordingly, the transitional payment (differential between the rate of seagoing allowance under the old Determination and the rate of maritime disability allowance) will decrease.  The transitional payment ceases on the earlier of the following dates:

· The date the member accrues more than three years of sea service and so ceases to be eligible.

· The date the rate of maritime disability allowance payable to the member becomes greater than the old rate of seagoing allowance that the member was receiving immediately before this Determination commenced.

Section E.1.6 provides a transitional payment for a member serving in a seagoing submarine on an annual rate of maritime disability allowance and who was previously entitled to the rate of submarine service allowance for completion of less than three years of cumulative service. The member will be eligible for a transitional payment that is the difference between the rate for completion of less than three years of cumulative sea service under the repealed Determination No. 14 of 2008, Submarine Service Allowance, and the rate at item 13, table 1 of Part F of this Determination.  As the ADF Workplace Remuneration Arrangement is applied and maritime disability allowance rates are increased accordingly, the transitional payment (differential between the rate of submarine service allowance under the old Determination and the rate of maritime disability allowance) will decrease.  The transitional payment ceases on the earlier of the following dates:

· The date the member accrues more than three years of sea service.

· The date the rate of maritime disability allowance payable to the member becomes greater than the old rate of submarine service allowance that the member was receiving immediately before this Determination commenced.
Section E.1.7 provides a transitional payment for a member serving in major fleet unit or seagoing submarine on a daily rate of maritime disability allowance, who was previously entitled to the daily rate of hard lying allowance under the repealed Determination No.10 of 1996, Hard Lying Allowance for completion of less than three years of cumulative sea service. The member will be eligible for a transitional payment. As the ADF Workplace Remuneration Arrangement is applied and maritime disability allowance rates are increased accordingly, the transitional payment (differential between the rate of hard lying allowance under the old Determination and the member's new daily rate of maritime disability allowance) will decrease.  The transitional payment ceases on the earlier of the following dates:

· The date the member accrues more than three years of sea service.

· The date the rate of maritime disability allowance payable to the member becomes greater than the old rate of hard lying allowance that the member was receiving immediately before this Determination commenced.

Section E.1.8 applies to members who are in the process of completing a qualifying period, or have already completed a qualifying period, under any of the repealed DFRT determinations listed at clause 4 of this Determination. A member who has started, but not completed, a qualifying period under any of the repealed determinations, will have the period served count towards a relevant qualifying period under Division B.9. A member who has completed a qualifying period and in receipt of an allowance rate under any of the repealed determinations, the member is not required to complete the relevant qualifying period to be eligible for maritime disability allowance under Division B.9. This provision is not intended to cover a member who has been accommodated ashore at an intermediate port of call during the voyage aboard the vessel.
Section 10 replaces and retitles table 1 of Part F of the Principal Determination with a new table that includes all the rates for maritime disability allowance, boarding party allowance and maritime sustainability allowance.
Criteria are provided for the exercise of discretions under the Principal Determination, as amended by this Determination. Adverse decisions are subject to merits review under the ADF redress of grievance system, including an appeal to the Defence Force Ombudsman.

The retrospective application of this Determination does not affect the rights of a person (other than the Commonwealth) in a manner prejudicial to that person, nor does it impose any liability on such person.

Authority:  Section 58H of the 
Defence Act 1903
Explanatory Statement drafted by the Directorate of Engagement, Priorities and Drafting (DEPD), Department of Defence, on 9 October 2013.
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